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Orion T. Whiting, Plaintiff in Error, 


The United States of America 


1 In the Police Court of the District of Columbia, June 

Term, 1919. 

No. 227,394. 


United States 


Orion Whiting, Prudentia P. Whiting. 

Information for Vio. Act March 3, 1917. 

Be it remembered, That in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the 
times hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above entitled cause, to wit: 

Information. Filed June 7th, 1919. 

2 In the Police Court of the District of Columbia, June 

Term, A. D. 1919. 

District of Columbia, ss : 

i 

John E. Laskey, Esquire, Attorney of the United States in and 
for the District of Columbia, who, for the said United Staiies, prose¬ 
cutes in this behalf, by Ralph Given, Esquire, one of his assistants, 
comes here into Court, at the District aforesaid, on the seventh day of 
June, in the year of our Lord one thousand nine hundred and I—, in 
this said Term, and for the said United States, gives the Court here 
to understand and be informed, on the oath of one William M. 
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Rout that one Orion Whiting and one Prudentia Phillips Wharton, 
late of the District aforesaid, on the sixth day of June in the year of 
our Lord one thousand nine hundred and nineteen, with force and 
arms, at the District aforesaid, and within the jurisdiction of this 
Court, then and there unlawfully did transport and cause to be 
transported, in interstate commerce, from the State of Maryland into 
the District of Columbia, by a certain automobile, certain intoxicating 
liquors, to wit: three hundred and ten bottles of whiskey, one bottle 
of gin, four bottles of beer; said intoxicating liquors not being trans¬ 
ported and caused to be transported as aforesaid for scientific, sacra¬ 
mental, medicinal, or mechanical purposes; and the said District of 
Columbia being a District the laws of which at the time of trans¬ 
porting and causing to be transported as aforesaid the said intoxicat¬ 
ing liquors, did prohibit the manufacture and sale therein of in¬ 
toxicating liquors for beverage purposes, against the form of the 
statute in such case made and provided, and against the peace and 
Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, in this 
behalf, prosecutes for the said United States, in manner and form 
as aforesaid, prays the consideration of the Court here in the prem¬ 
ises, and that due proceedings may be had against the said Orion 
Waiting and the said Prudentia Phillips Wharton, in this behalf to 
make them answer to the said United States touching and concern¬ 
ing the premises aforesaid. 

JOHN E. LASKEY, 
Attorney of the United States in and 
for the District of Columbia, 
By RALPH GIVEN, 

His Said Assistant. 

Personally appeared William M. Rout before me this seventh day 
of June, A. D„ 1919, and being duly sworn according to law doth 
declare and say that the facts as set forth in the foregoing informa¬ 
tion are true. 

RALPH GIVEN, 

Assistant Attorney of the United States 
in and for the District of Columbia. 

3 June 7th, 1919.—Plea: Not Guilty—Jury Trial De¬ 

manded'. 

June 20th, 1919.—As to #2: Verdict not Guilty. Judgment not 
Guilty. Defendant Discharged. 

As to #1.—Verdict Guilty. 

Notice of Motion for a New Trial. 

June 21st, 1919.—As to #1: Motion for a New Trial Filed. 
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In the Police Court of the District of Columbia, June 

Term, 1919. 

No. 227,394. 


United States 


Orion Whiting 


Motion for a New Trial. 

Now comes the defendant, Orion Whiting, through his counsel, 
Armond W. Scott, and moves the Court for a new trial upon the 
following grounds, to wit: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the law. 

3. That the verdict was contrary to the weight of evidence. 

4. Because of errors committed by the Court. 

ARMOND W. SCOTT. 


As to #1: Motion for a New Trial 


July 18th, 1919 
Overruled. 

July 30th, 1919.—As to #1: Judgment Guilty 


Sentence 


Sentence to be committed to the Washington Asylum and Jail 
for term of 180 days, and to pay a fine of $300.00, and, in default, 
to be committed to the Washington Asylum and Jail for the term of 
60 days additional. 

Exceptions taken to rulings of Court on matters of law and notice 
given by defendant in open court, at the time of said rulings, of his 
intention to apply to a Justice of the Court of Appeals of the District 
of Columbia for a writ of error. 

August 1st, 1919.—Bill of Exceptions presented, settled, signed, 
sealed, and filed. 
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6 In tite Police Court of the District of Columbia. 

No. 227,394. 

United States 
vs. 

Orion T. Whiting and-, Defendants. 

Bill of Exceptions. 

Be it remembered that this case came on for hearing on the 7th 
day of June, 1919, before the Honorable Robert Hardison, one of 
the Judges of the said Court, the defendants, Orion T. Whiting and 
Prudentia Phillips Wharton were arraigned upon an informawtion 
charging them with violation of an Act of Congress approved March 
3rd, 1917, to wit: Unlawfully bringing intoxicating liquor into the 
District of Columbia, to which charge said defendants pleaded “Not 
Guilty” and demanded a Jury trial, and on the 20th day of July, 
1919, the said defendants appeared for trial, a jury was called in the 
box and thereupon the United States, in order to maintain the 
issues on its part joined, produced two witnesses who testified in 
substance, as follows: 

The first witness, W. M. Rout, testified that he was an officer of 
the Metropolitan Police force and that on the 6th day of June, 1919, 
he saw the defendant Orion T. Whiting cross the District line from 
Maryland, driving an Automobile and that he came on into the 
District of Columbia, and that the other defendant was seated beside 
him in the said automobile. That he suspected that the said automo¬ 
bile contained liquor and that thereupon witness required defendant 
to stop, and the said witness searched the said automobile and found 
three hundred and ten half-pint bottles of whiskey, and thereupon 
placed both of the defendants under arrest. Witness said that when 
he placed the defendants Whiting under arrest, he asked 

7 him for his operator’s permit and defendant thereupon 
showed him a business card showing a buisness address on 

26th St., and upon the witness telling him he did not want that, 
but his operator’s permit it was presented and showed a residence 
address on P St., in Washington. The defendant at the time he was 
arrested asked the witness “Is it any violation to drive through the 
District?” 

The next witness H. E. Galpes, a Police Officer, testified substan¬ 
tially to the same state of facts, as W. M. Rout, and these wher the 
only witnesses who testified for the government. 

And thereupon the said defendaircs by their counsel, moved the 
Court to direct the Jury to return a verdict of “Not Guilty” upon the 
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ground that the government had {ailed to make out a case against 
the defendants as charged in the information filed in this cause. 
The Court granted the motion as to the defendant Prudentia Phillips 
Wharton but overruled the motion as to Orion T. Whiting, to which 
ruling of the Court, the defendant Whiting, by his counsel, then and 
there duly noted exceptions and gave the proper notice of |his inten¬ 
tion to apply to the Court of Appeals for a Writ of Error. 

The defendant, Orion T. Whiting then took the stand and testi¬ 
fied in his own behalf that he had been in the Express and hauling 
business in Washington, D. C., for the past fifteen years and that he 
lived in Virginia, near Falls Church, that at the time of his arrest 
he was taking the said whiskey to his home in Virginia, for his 
personal use of himself and family, having brought it from Balti¬ 
more, Md., in his own truck. 


Two other witnesses were produced on behalf of the defendant 
Whiting, both of whom testified that they lived at Falls Church, 
Va., and were well acquainted with the defendant, Orion T. Whiting, 
and that they personally well knew that the defendant,Whiting 
lived in Virginia, near Falls Church; whereupon the defendant 
rested. The case was thereupon argued by counsel for the 
8 government and for the defendant, and following the argu¬ 
ment the Court charged the Jury as follows: 

“Gentlemen of the Jury, if you believe from the evidence to the 
exclusion of a reasonable doubt that the defendant, Orion T. Whit¬ 
ing, did at the time mentioned in the evidence bring the liquor men¬ 
tioned in the evidence into the District of Columbia intending it or a 
part of it to have a destination in the District and remain within the 
District of Columbia, you should find the defendant guilty as 
charged, otherwise you should find him not guilty. There are two 
versions of this matter, the government contends that the defendant 
was bringing the liquor into the District intending it to remain here 
and to be used here, the defendant contends that he was taking it 
through the District into Virginia for his own use at his home, and 
that none of it had a final destination in the District. If the liquor 
was being taken through the District into Virginia and none of it 
was to remain in the bistrict, the defendant is not guilty, regardless 
of the use it was to be put to in Virginia. But if tha liquor or any 
part of it was brought into the District for the purpose of remaining 
here the defendant is guilty, regardless of the use to what the liquor 
was to be put here. In this case there is a large number of half-pint 
bottles of whiskey, to wit: three hundred and ten, and it is not im¬ 
proper for me to call your attention to the fact that in practically all 
boot-leg cases, which come into this court, the whiskey found in 
possession of the defendants is in half pint bottles and it is proper for 
you to take that fact into consideration in determining whether this 
whiskey was being brought into the District for the purpose of being 
sold or whether it was being carried into Virginia to the home of the 
defendant for his personal use.” 
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! The Jury was then told that the defendant was entitled to the 
benefit of the presumption of innocence and of reasonable doubt. 

The defendant by his counsel objected and excepted to that part 
of the charge to the jury in which the court said: 

“In this case there is a large number of half-pint bottles of 
whiskey, to wit: three hundred and ten, and it is not improper for 
me to call your attention to the fact that in practically all boot-leg¬ 
ging cases, which come into this court, the whiskey found in posses¬ 
sion of the defendants is in half-pint bottles and it is proper for you 
to take that fact into consideration in determining whether this 
whiskey was being brought into the District for the purpose of being 
sold or whether it was being carried into Virginia to the home of the 
defendant for his personal use.” 

Thereupon counsel for the defendant gave the proper notice that 
he would apply to the Court of Appeals for a Writ of Error. 

9 The Jury thereupon retired to consider a verdict, and after¬ 
wards returned into Court a verdict of “Guilty.” Thereafter 

defendant filed a Motion for a new trial which was overruled and 
upon the 30th day of July, 1919, the Court sentenced the defendant 
Orion T. Whiting, to serve six months and to pay a fine of three 
hundred dollars, and in default of the payment of the said fine, to 
serve two months additional in jail, and the defendant by his 
counsel now prays the Court to sign and seal this his bill of Excep¬ 
tions which is accordingly done now for them, this 1st day of 
August, A. D. 1919. 

ROBERT HARDISON, 

Judge of the Police Court, D. C. 

[Endorsed:] Filed Aug. 1, 1919. F. A. Sebring, Clerk Police 
Court, D. C.- 

10 In the Police Court of the District of Columbia, June 

Term, 1919. 

No. 227,394. 

United States 
vs. 

Orion Whiting, Prudentia P. Wharton. 

/ 

Information for Vio. Act March 3, 1917. 

Docket Entries. 

1. June 6th., 1919.—Recognizance in the sum of $1000 (Each) 
entered into. To appear in Police Court. P. F. O’Connor, Surety. 

2. June 7th, 1919.—Plea not Guilty. Jury Trial Demanded. 
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3. June 20th, 1919.—As to #2: Verdict not Guilty. Judgment 
not Guilty. 

As to #1.—Verdict Guilty. Notice of Motion for a New Trial. 

4. June 21st, 1919.—Motion for a New Trial Filed. 

5. July 18th, 1919.—Motion for a New Trial Overruled. 

6. July 30th, 1919.—As to #1: Judgment Guilty. 

Sentence to be committed to the Washington Asylum and Jail for 
term of 180 days, and to pay a fine of $1000.00 and, in default, to be 
committed to the Washington Asylum and Jail for the term of 60 
days additional. 

Exceptions taken to rulings of Court on matters of law and notice 
given by defendant in open court, at the time of said rulings, of hi3 
intention to apply to a Justice of the Court of Appeals of the District 
of Columbia for a writ of error. 

Recognizance in the sum of $1000, entered into on writ 4f error to 
Court of Appeals D. C., upon the condition that in the event of the • 
denial of the application for a writ of error, the defendant will, within 
five days next after the expiration of ten days, appear in Police 
Court and abide by and perform its judgment, and that in the event 
of the granting of such writ of error, the defendant will appear in 
the Court of Appeals of the District of Columbia and abide by and 
perform its judgment in the premises. P. F. O’Connor, Surety. 

11 7. August 1st, 1919.—Bill of Exceptions presented, settled, 
signed, sealed, and filed. 

8. August 15th, 1919.—Writ of Error received from the Court of 
Appeals. 

9. August 22nd, 1919.—Records in this case together with the 
Writ of Error herewith transmitted to the Court of Appeals! 

12 United States of America, ss : 

The President of the United States to the Honorable Robert Hardi¬ 
son, Judge of the Police Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendi* ion of 
the judgment of a plea which is in the said Police Court, before you, 
between The United States of America, plaintiff, and Orion T. Whit¬ 
ing, defendant (Information No. 227394) a manifest error hath 
happened, to the great damage of the said defendant as by his com¬ 
plaint appears. We being willing that error, if any hafih been, 
should be duly corrected, and full and speedy justice clone to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
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ing the same, to the Court of Appeals of the District of Columbia, 
together with this writ, so that you have the same in the said Court 
of Appeals, at Washington, within 15 days from the date hereof, 
that the record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to correct that 
error, what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 15th day of August, in the year of our 
Lord one thousand nine hundred and nineteen. 

[Seal Court of Appeals, District of. Columbia, 1893.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 
of the District of Columbia. 

Allowed by 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of Appeals 

of the District of Columbia. 

[Endorsed:] Filed Aug. 15, 1919. F. A. Sebring, Clerk Police 
Court, D. C. 


13 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the District of 
Columbia, do hereby certify that the foregoing pages, numbered from 
1 to 12 inclusive, to be true copies of originals in cause No. 227394 
wherein the United States is plaintiff and Orion Whiting defendant, 
as the same remain upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and afflv the 
seal of said Court, the City of Washington, in said District, this 22nd 
day August, A. D. 1919. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court, Dist. of Columbia. 

Endorsed on cover: District of Columbia Police Court. No. 3308. 
Orion T. Whiting, plaintiff in error, vs. The United States of 
America. Court of Appeals, District of Columbia. Filed Aug. 23, 
1919. Henry W. Hodges, clerk. 
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COURT OF APPEALS 

OF THE DISTRICT OF COLUMBIA 


October Term, 1919 . 


No. 


-3 3 off 


ORION T. WHITING, APPELLANT, 


vs. 


UNITED. STATES OF AMERICA, APPELLEE. 

. ; ■ j 

In Error to the Police Court of the District of 

Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. 


A writ "of error to the Police Court of the District of 
Columbia, brings here for review a judgment sentencing ap¬ 
pellant, Orion T. Whiting, to a term of one hundred and 
eighty days in the Washington Asylum and Jail of the Dis¬ 
trict of Columbia, and to pay a fine of three hundred dol¬ 
lars, and, in default, to be committed to the said Washing¬ 
ton Asylum and Jail, for the term of sixty days additional 
Appellant was convicted in the United States branch of 
the Police Court of the District of Columbia, by a jttry on 
or about the twentieth day of the month of June, A. D. 1919, 
for an alleged violation of an Act of the Congress pf the 




United States, approved March 3, A. D. 1917, said Act be¬ 
ing known as the “Sheppard Law” and applicable to the 
District of Columbia. 

The information, numbered 227,394, filed against ap¬ 
pellant in the Police Court, who was named therein as one 
of the defendants; on the oath of one William M. Rout, a 
member of the Metropolitan Police Force of the District 
of Columbia, charged appellant with a violation of the 
aforesaid Act, in that on the sixth day of the month 
of June, A. D. 1919, he (appellant) did then and there un¬ 
lawfully transport and caused to be transported, in inter¬ 
state commerce, from the State of Maryland into the Dis¬ 
trict of Columbia, by a certain automobile, certain intoxi¬ 
cating liquors, to wit: three hundred and ten bottles of 
whiskey, one bottle of gin and four bottles of beer (R., 

pp. 1-2). 

At the trial of the cause before a jury in the Police Court, 
the testimony adduced was the following: One W. M. 
Rout, a member of the Metropolitan Police Force aforesaid, 
testified substantially as follows: That on the sixth day of 
the month of June, A. D. 1919, he saw appellant cross the 
District line from the State of Maryland, driving an auto¬ 
mobile, and that he came into the District of Columbia; that 
he suspected that the automobile contained liquor, and there¬ 
upon* required appellant to stop. 

That he searched said automobile and found therein three 
hundred and ten half-pint bottles of whiskey, and thereafter 
placed appellant under arrest. That he asked appellant for 
his operator’s permit, and when it was exhibited by appel¬ 
lant, it showed a residence on P street. That appellant at 
the time of his arrest made the following inquiry: “Is it 
any violation to drive through the District?” 

To the same effect was the testimony of one H. E. Galpin, 
a member of the Metropolitan Police Force of the District 
of Columbia, who assistsed in the arrest of appellant. This 
ended the case for the United States. 
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Thereupon, appellant, through his counsel, mpved for a 
directed verdict, which motion, the court overruled. After 
the overruling of appellant’s motion for a directed verdict 
to which an exception was allowed and the proper notice 
given of appellant’s intention to apply to the Court of Ap¬ 
peals for a writ of error; appellant in his own behalf testi¬ 
fied substantially as follows: That he had been in the ex¬ 
press and hauling business in the District of Columbia, for 
the past fifteen years that he lived in Virginia, near Falls 
Church, and that, at the time of his arrest, he was taking the 
said whiskey to his home in Virginia, for his personal use 
and for the use of his family, having brought it in from 
Baltimore, State of Maryland, in his own truck. 

i t 

Two other witnesses were produced on behalf of appel¬ 
lant, both of whom testified: That they lived ait Falls 
Church, State of Virginia; that they were well acquainted 
with appellant and that they had personal knowledge of the 
fact that appellant lived in Virginia, near Falls Church. 

The court, after argument, charged the jury, and, in so 
doing, used the following language: “In this case, there is 
a large number of half-pint bottles of whiskey, to-wit: three 
hundred and ten, and it is not improper for me to call your 
attention to the fact that in practically all bootlegging cases, 
which come into this court, the whiskey found in possession 
of the defendants is in half-pint bottles and it is proper for 
you to take that fact into consideration in determining 
whether this whiskey was being brought into the District 
of Columbia for the purpose of being sold or whether it 
was being carried into Virginia to the home of the defend¬ 
ant for his personal use.” 

To this portion of the court’s charge to the jury, appel¬ 
lant, through his-counsel, noted an exception, and gave the 
prope; notice of his intention to apply to the Court of Ap¬ 
peals for a writ of error (R., pp. 4-5-6). 
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Assignments of Error. 

The court erred as follows: 

(1) In overruling appellant’s motion for a directed ver¬ 
dict. 

(2) In charging the jury as follows: “In this case, there 
is a large number of half-pint bottles of whiskey, to-wit: 
three hundred and ten. and it is not improper for me to call 
your attention to the fact that in practically all boot-legging 
cases which come into this court, the whiskey found in the 
possession of the defendants is in half-pint bottles and it 
is proper for you to take that fact into consideration in de¬ 
termining whether this whiskey was being brought into the 
District for the purpose of being sold or whether it was 
being carried into Virginia to the home of the defendant 
for his personal use.” 

Argument. 

I. 

That the trial court erred in overruling appellant’s mo¬ 
tion for a directed verdict is very apparent. The Act of 
the Congress of the United States, approved March 3, 
A. D. 1917, above referred to and for an alleged violation 
of which appellant was found guilty and sentenced as afore¬ 
said. does not, by any of its provisions hinder or prevent 
appellant from bringing into the District of Columbia, in¬ 
toxicating liquor for his own personal use, and certainly the 
right of appellant to pass through the District of Columbia, 
with intoxicating liquor in his possession, remains inviolate. 

The said Act of the Congress of the United States, re¬ 
serves to appellant the right to bring into the District of 
Columbia, intoxicating liquor for his personal use. Not 
only does the said Act not prohibit the bringing into the 
District of Columbia, intoxicating liquor for one’s per¬ 
sonal use, but it is silent as to the amount one may thus 
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bring into the District of Columbia. There is no limitation 
as to the amount. 

If the said Act accords to appellant this right; did the 
liquor found in his possession and in his own automobile 
at the time of his arrest, give rise to any violation of the 
law on his part—any degree of guilt—any degree of culpa¬ 
bility ? Was the mere fact of possession per se a violation 
of the law? Neither the possession of intoxicating liquor 
nor the mere fact that it was brought into the District of 
Columbia, can of itself, constitute a violation of the law. 
If such had been the intention of the Congress of the United 
States, it would have been so expressed. 

Appellant was charged with, convicted of and sentenced 
for having unlawfully transported and for having unlaw¬ 
fully caused to be transported, in interstate commerce from 
the State of Maryland, into the District of Columbia, three 
hundred and ten half-pint bottles of whiskey. Where was 
the unlawful transportation? What unlawful act did ap¬ 
pellant commit by which and for the commission of which 
it was sought to bring him within the purview of the said 
Act, and to make him amenable to the punishment therein 
provided ? 

A justification for such, most assuredly, can not be found 
in the testimony adduced on behalf of the United States at 
the trial of this cause. j 

Unless there be warrant and authority in law for a judi¬ 
cial determination of the amount of intoxicating liquor 
found in one’s possession as evidence of guilt; it can not, 
with any degree of propriety, and certainly, with no degree 
of success—be argued, that guilt is to be presumed from 
the mere fact of possession. 

A careful search of the record in this case, will not dis¬ 
close a scintilla of testimony adduced on behalf of the 
United States, upon which the judgment and sentence 
passed in this cause should be permitted to stand. The trial 
court, therefore, appellant very respectfully submits, erred 


in the overruling of his motion for a directed verdict, which 
said motion was made at the close of the case for the United 
States. 

II. 

Appellant confidently feels that he can rely upon his first 
assignment of error as a sufficient ground for a reversal of 
the judgment and sentence above referred to, but a more 
flagrant violation of his rights in the premises, is very 
manifest, as will appear in his second assignment of error. 

In the case at bar, there was not only no testimony ad¬ 
duced on behalf of the United States, or otherwise, tending 
to show that appellant was engaged in the bootlegging busi¬ 
ness, nor was there the slightest intimation that he was thus 
engaged; save the intimation conveyed by the court to the 
minds of the jury in that portion of the charge herein com¬ 
plained of. On the contrary, if the testimony adduced, es¬ 
tablished anything, it established the following: that appel¬ 
lant lived in Virginia, and that he was passing through the 
District of Columbia, on his way to his home in Virginia 
at the time of his arrest, and of that fact, the testimony ad¬ 
duced can create no doubt. 

If, by any process of reasoning, judicial or otherwise, it 
lie sought (as it was sought) to attach to the act of appel¬ 
lant in passing through the District of Columbia on his way 
to his home in Virginia, with the said intoxicating liquor in 
his possession, any degree of criminal responsibility, the 
same is shattered by reason of the following inquiry made 
by appellant at the time of his arrest: “Is it any violation 
to pass through the District of Columbia?” 

What prompted the trial judge to inject into this case an 
issue—an element not warranted by the testimony, is hard 
to conceive. There never was, and no more fatal travesty 
can be conceived, than that of the trial judge saying to the 


6 


jury: “It is not improper for me to call your attention to 
the fact that in practically all bootlegging cases which come 
into this court, the whiskey found in possession of the de¬ 
fendants is in half-pint bottles—this defendant had three 
hundred and ten half-pint bottles, and it is proper for you 
to take that fact into consideration in determining Whether 
this whiskey was being brought into the District of Colum¬ 
bia for the purpose of being sold or whether it was being 
carried into Virginia to the home of the defendant for his 
personal use.” 

It is not hard to divine what effect that unwarranted lan¬ 
guage used by the trial judge herein complained of, had 
upon the minds of the jury. Its moral effect upon the minds 
of the jury, was but prejudicial to this appellant and his 
rights in the premises. It plainly classified appellant as a 
bootlegger. It clearly conveyed to the minds of the jury 
that the trial judge was of the opinion that appellant was 
a bootlegger, and if the English language has any virtue at 
all, it requested the jury to share the opinion of the court. 

Though veiled in its language, the charge was a positive 
direction to the jury, to disregard the testimony of appel¬ 
lant and his witnesses and return a verdict of guilty, because 
of the fact appellant had in his possession, at the time of 
his arrest, three hundred and ten half-pint bottles of 
whiskey. 

It swept away with lightning-like rapidity that sacred 
mantle with which all defendants are clothed—the presump¬ 
tion of innocence; it cast aside the doctrine of a reasonable 
doubt and rendered appellant a powerless—a helpless victim 
of a judicial usurpation, unparalleled, perhaps, in the annals 
of criminal jurisprudence. j 

“The trend of modern action, both legislative ancl judi¬ 
cial, is to watch over and protect very jealously the legiti¬ 
mate powers of the jury and to prevent the court from 
overstepping the line which separates law from fact. The 
judges can not legally indicate their opinions either ex- 
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pressly or impliedly, intentionally or otherwise, as to the 
credibility of witnesses, or as to the truth of any fact in 
issue, and the subject-matter of the evidence. They may 
declare the law fully and freely, but whether a certain con¬ 
tested fact has been proved is entirely for the jury, which 
involves both the credibility of the witnesses and the exist¬ 
ence of the fact, whether said fact depends upon direct and 
positive :est : monv or u-'on inferences to be drawn from 
other proved facts. In fine, the whole matter of finding the 
facts of the case must be left entirely to the jury, without 
suggestion or leading by the court.” 

Ency. PI. Pr. Yol. XI, pp. 101-2; 

State vs. Williams. 31 S. Car.. 238; 

M :Cormich vs. Calhoun, 39 S. Car., 93. 

‘‘The inhibition against charging on the weight of the 
evidence (or charging in respect to matters of fact) is vio¬ 
lated \\ hen the court expresses in its charge, its opinion upon 
the force and effect of the testimony or any part of it, or 
intimates its views upon the sufficiency or insufficiency of 
the evidence in whole or in part.” 

Xorris vs. Clinkscales, 47 S. Car., 488. 

“Where in charging the jury in a criminal case, the court 
used the expression, the guilt of the defendant rests upon 
what is known as circumstantial evidence, this was a direct 
assumption of the guilt of the defendant, and was, there¬ 
to; e, manifest error.” 

State vs. Duffy, G Nev. 138. 

“Whether there was evidence of incompetency, or 
whether there were circumstances which might be consid¬ 
ered in connection with such evidence sufficient to show in- 
competencv, are questions exclusively for the jury to deter- 
m ne. and a charge which assumes the existence of such evi- 


dence and of such circumstances, violates the rule which for- 
bids a judge to charge upon the weight of the evidence.” 

Mo. Pac. R. Co. vs. Christman, 65 Tex., 369 l 

In the case at bar, was there not a very pronounced ex¬ 
pression of judicial opinion, not only as to the weight and 
sufficiency of the evidence, but as well as the guilt of ap¬ 
pellant? Was there ever a greater or a more manifest in¬ 
vasion of the power, function and province of the jury? 

“An instruction, which assumes the existence or non-ex¬ 
istence of material facts in issue invades the province of the 
jury, and is erroneous if there be any evidence in conflict 
with such assumption.” 

State vs. Hawkin, 7 Nev., 377; J . „ 

State vs. Dick, 2 Winst. (N. Car.), 45; 

State vs. White, 15 S. Car., 393. 

• • ; \ »» *! • \ # 

“Courts in their charges, should not directly or indirectly 
assume any controverted fact, nor use equivocal phrases 
which may leave such impression.” 

Ency, PI. & Pr. Vol. XI, p. 116. | 

“The experience of every lawyer shows the readiness with 
which a jury frequently catch at intimations of the court, 
and the great deference which they pay to the opinions arid 
suggestions of the presiding judge, especially in a closely 
balanced case, when they can thus shift the responsibility 
of a decision of the issue from themselves to the court.” 

People vs. Williams, 17 Cal., 142. I 

If there be any force or efficacy in the English language, 
the case at bar, is one in which the trial judge expressed 
(though indirectly) a very strong opinion on the weight of 
the evidence. The portion of the charge herein complained 
of was both unwarranted and unjustified—unwarranted in 
law and unjustified by any testimony appearing in the rec- 
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ord. At the expense of a repetition; it injected into the 
case, an issue—an element, which could not but fail to have 
a very prejudicial effect in the minds of the jury against 
appellant and his rights in the premises. 

The charge of the court, in the case at bar, was a direct 
intimation to the jury, that because appellant had in his pos¬ 
session three hundred and ten half-pint bottles of whiskey, 
he was a bootlegger, and that they should disregard his tes¬ 
timony that he was passing through the District of Colum¬ 
bia, on his way to his home in Virginia, and find him guilty. 
This is the only reasonable and logical deduction to be drawn 
from the charge; it will admit of none other. 

In Masters vs. The United States, 42 D. C. App., 353-4, 
the court said: “Of course, it is beyond the province of 
the court to instruct a jury to return a verdict of guilty in a 
criminal casfc, either directly or indirectly by the use of lan¬ 
guage which amounts to the direction of a verdict. The 
Constitution of the United States guarantees every person 
charged with crime the right of trial by a jury (Art. 3, sec. 
2, cl. 6th Amendment). 

“This right can not be taken away by the legisla¬ 
tive department of the government, much less by the judi¬ 
cial. It would be a judicial frittering away of the citizen’s 
constitutional rights to hold that the charge of the court in 
this case does not amount to a direction to return a verdict 
of guilty. Juries are composed of men of average intelli¬ 
gence who have to depend upon the courts for guidance in 
the performance of their duties. Every word that falls from 
the lips of the trial judge is accepted, and under all circum¬ 
stances acted upon, by the jury. In this case, what the court 
did amounted to taking from the jury all questions of fact, 
and charging them that, under the law, it was their duty to 
find the defendant guilty.” 

In Adams vs. State, 28 Fla. 546, the court said: “Not 
only is the trial judge prohibited from charging the jury 
directly as to the sufficiency of the weight of evidence, or 
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from assuming in his charge that certain facts in issue are 
proven, but he cannot draw an inference or presumption of. 
fact from the evidence. He may charge as to presumptions 
which the law, by settled rule, draws from given facjts, but 
an inference of fact, or conclusion of existence of a fact 
from some other fact, or facts, is always drawn by the jury, 
who are the triers of questions of fact. 

« ! 

A presumption of fact differs from a presumption of law 
in this: A presumption of law is a conclusive or indisput¬ 
able inference which the law, by a settled rule, draws from 
a given fact. Such an inference is therefore made by the 
judge, and not by the jury. But a presumption of fact is 
simply an inference or conclusion of the existence of a fact 
from some other fact. It is always drawn by the jury who 
are triers of questions of fact. It is, therefore, merely a 
repetition of what has already been said, to say that it is 
for the jury, and not for the judge, to draw presumption of 
fact; and that for the judge to tell the jury what presump¬ 
tion of fact, they ought to draw from a given fact or series 
of facts is a usurpation of their function. 

I 

“It is obvious that under any system of jury trials the 
influence of the trial judge on the jury is necessarily and 
properly a great weight, and his lightest words or intima¬ 
tions are received with deference.” 

I 

V ! 

“When there is sufficient evidence upon a given point to 
go to the jury, it is the duty of the judge to submit it calm¬ 
ly and impartially. And if the expression of an opinion 
upon such evidence becomes a matter of duty under the cir¬ 
cumstances of the particular case, great care should be ex¬ 
ercised that such expression should not be given as to mis¬ 
lead, and especially it should not be one-sided. The evi¬ 
dence, if stated at all should be stated accurately as well as 
that which makes in favor of a party as that which makes 
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.against him;, (deductions-and theories not warranted by the 
evidence should be studiously avoided. They can; hardly 
fail to mislead and work injustice.” 

2 Thompson on Trial, secs. 2293-4. 

Burke vs. Maxwell, SI Pa. St., 139. 

The rule is well settled that the court should not instruct 
the jury on the facts in the case. 

14 Ruling Case Law, sec. 13; 

Masters vs. United States, 42 D. C. App., 353-54; 

Plake vs. State, 121 Ind., 433; 

Gibson vs. State, 89 Ala., 121; 

People vs.. King, 27 Gal., 507. 

For the reasons herein stated, it is respectfully submitted 
that the conviction in this case should not stand, and the 
judgment of the court below should be reversed. 

Respectfully submitted, 

Armond W. Scott, 

Royal A. Hughes, 
Attorneys for Appellant. 
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COURT OF APPEALS 


OF THE DISTRICT OF COLUMBIA 


October Term, 1919 


ORION T. WHITING, APPELLANT, 


UNITED STATES OF AMERICA, APPELLEE. 


In Error to the Police Court of the District 6f 

Columbia. 


SUPPLEMENTAL BRIEF ON BEHALF OF 

APPELLANT. 


A writ of error to the Police Court of the District of 
Columbia, brings here for review a judgment sentencing ap 
pellant, Orion T. Whiting, to a term of one hundred and 
eighty days in the Washington Asylum and Jail of the dis¬ 
trict of Columbia, and to pay a fine of three hundred dol¬ 
lars, and, in default, to be committed to the said Washing¬ 
ton Asylum and Jail, for the term of sixty days additional. 



Appellant was convicted in the United States branch of 
the Police Court of the District of Columbia, by a jury on 
or about the twentieth day of the month of June, A. D. 
1919, for an alleged violation of an Act of the Congress of 
the United States, approved March 3, A. D. 1917, said 
Act being known as the “Reed Bone Dry Amendment” and 
applicable to the District of Columbia. 

The information, numbered 227,394, filed against ap¬ 
pellant in the Police Court, who was named therein as one 
of the defendants; on the oath of one William M. Rout, a 
member of the Metropolitan Police Force of the District 
of Columbia, charged appellant with a violation of the 
aforesaid Act, in that on the sixth day of the month of 
June, A. D. 1919, he (appellant) did then and there unlaw¬ 
fully transport and caused to be transported, in interstate 
commerce, from the State of Maryland into the District of 
Columbia, by a certain automobile, certain intoxicating 
liquors, to wit: three hundred and ten bottles of whiskey, 
one bottle of gin and four bottles of beer (R., pp. 1-2). 

At the trial of the cause before a jury in the Police Court, 
the testimony adduced was the following: One W. M. Rout, 
a member of the Metropolitan Police Force aforesaid, 
testified substantially as follows: That on the sixth day of 
the month of June, A. D. 1919, he saw appellant cross the 
District line from the State of Maryland, driving an auto¬ 
mobile, and that he came into the District of Columbia; that 
he suspected that the automobile contained liquor, and there¬ 
upon required appellant to stop. 

That he searched said automobile and found therein three 
hundred and ten half-pint bottles of whiskey, and thereafter- 
placed appellant under arrest. That he asked appellant for 
his operator’s permit, and when it was exhibited by appel¬ 
lant. it showed a residence on P street. That appellant at 
the time of his arrest made the following inquiry: “Is it 
any violation to drive through the District?” 



To the same effect was the testimony of one H. E. Galpin, 
a membef of the Metropolitan Police Force of the District 
of Columbia, who assisted in the arrest of appellant. This 
ended the case for the United States. 

Thereupon, appellant, through his counsel, moved for a 
directed verdict, which motion the court overruled. After 
the overruling of appellant’s motion for a directed verdict 
to which an exception was allowed and the proper notice 
given of appellant’s intention to apply to the Court of Ap¬ 
peals for a writ of error, appellant in his own behalf testi¬ 
fied substantially as follows: That he had been in the ex¬ 
press and hauling business in the District of Columbia, for 
the past fifteen years that he lived in Virginia, near Falls 
Church. State of Virginia; that they were well acquainted 
the said whiskey to his home in Virginia, for his personal 
use and for the use of his family, having brought it in from 
Baltimore, State of Maryland, in his own truck. 

Two other witnesses were produced on behalf of appel¬ 
lant, both of whom testified: That they lived at Falls 
Church, State of Vorginia; that they were well acquainted 

with appellant and that they had personal knowledge of the 

• • 

fact that appellant lived in Virginia, near Falls Church. 

The court, after argument, charged the jury, and, in so 
doing, used the following language: “In this case, there is 
a large number of half-pint bottles of whiskey, to wit: three 
hundred and ten, and it is not improper for me to call ypur 
attention to the fact that in practically all bootlegging cases, 
which come into this court, the whiskey found in possession 
of the defendants is in half-pint bottles and it is proper for 
you to take that fact into consideration in determining 
whether this whiskey was being brought into the District 
of Columbia for the purpose of being sold or whether it 
was being carried into Virginia to the home of the defend¬ 
ant for his personal use.” <. > 


To this portion of the court’s charge to the jury, appel¬ 
lant'. through his counsel, noted an exception, and gave the 
proper notice of his intention to apply to the Court of Ap¬ 
peals for a writ of error (R., pp. 4-5-6). 

i 

Assignments of Error. 


The court, erred as follows: 

(1) In overruling appellant's motion for a directed 
verdict. 


(2) In charging the jury as follows: “In this case, there 
is a large number of half-pint bottles of whiskey, to-wit: 
three hundred and ten. and it is not improper for me to call 
your attention to the fact that in practically all boot-legging 
cases which come into this court, the whiskey found in the 
possession of the defendants is in half-pint bottles, and it 
is proper for you to take that fact into consideration in de¬ 
termining whether this whiskey was being brought into the 
District for the purpose of being sold or whether it was 
being carried into Virginia to the home of the defendant 
for his personal use.” 

Appellant respectfully requests this court to adopt and 
consider as a part of th ; s, his supplemental brief, the assign¬ 
ments of error, the arguments and principles of law set 
forth and made in his original brief filed herein, with the 
exception of that portion of the argument relating to an 
Act of the Congress of the United States, approved March 
third, A. D. 1917. and known as the Sheppard Law. 

Appellant claims immunity from any criminal prosecu¬ 
tion while passing through the District of Columbia, with 


intoxicatm 


icating liquors in his po: 
Respectfully submitt 


possession. 

<£■£/ 

litt^d. 


Armond W. Scott, 
Royal A. Hughes. 
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